
 
 

Reprint Courtesy of:  
www.captivereview.com 

CICA considering its next move, 

 backs Microsoft’s legal arguments 
August 30, 2018 

The Captive Insurance Companies Association (CICA) is “exploring all options” in light of Cypress 
Insurance Company’s settlement with Washington’s Office of the Insurance Commissioner (OIC). 

Captive Review reported earlier this month that Insurance Commissioner Mike Kreidler had announced a 
settlement with the Microsoft-owned captive for $573,905 in unpaid premium taxes and $302,915 in interest 
and penalties. 

Kreidler added that as of 1 July Cypress was now obtaining new policies through a surplus lines broker, which 
is licensed to pay premium taxes, bringing it into compliance with state law. Kreidler also said his office would 
be examining closely other captive programmes insuring risk in his state. 

Before reaching the settlement, Cypress did file a ‘Demand for Hearing’ which outlined its arguments against 
the original cease & desist order. 

That document was ultimately withdrawn upon the settlement, but Dan Towle, president 
of CICA, said he believes Microsoft had a strong case. 

“Microsoft decided to settle, but the legal argument they put forward in their publicly 
available court documents were strong for why this tax should not have been applied to 
them,” he told Captive Review. 

“It is clear from the public court documents that Microsoft had strong legal argument if 
they wanted to challenge this basis, but they chose not to. I have consulted with several 
legal experts who indicated that the facts were strong for Microsoft if they had challenged 
the Washington Office of the Insurance Commissioner.” 

Little information has been provided, or made available, as to how Cypress and Microsoft were operating the 
captive. A crucial point may be to what extent the OIC had evidence, if any, of Cypress operating in the State 
of Washington. 

Michael Domanski, partner at Honigman Miller Schwartz and Cohn LLP, said this is a key area. 

“This settlement appears to be based on the notion that the non-resident captive was transacting business in 
the state and, as a result, was required to pay state premium taxes,” he said. 

“It is not clear the extent to which the captive was engaged, or deemed to be engaged, in activities in the state 
and whether Washington’s “doing business in the state” test can be satisfied by merely issuing policies to 
insureds in that state.” 

Jim McIntyre, partner at McIntyre & Lemon, PLLC in Washington, DC, told Captive Review the legal 
arguments put forward by Microsoft were sound. 

“I felt that the legal arguments provided by Microsoft’s counsel in the Demand for Hearing were on point and 
well stated,” he said. 
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“It is disappointing that the Washington Department of Insurance failed to recognise basic captive insurance 
law principles regarding the right of an insured to purchase insurance outside its jurisdiction as long as the 
transaction and activities did not occur in Washington without being subject to the regulatory jurisdiction of the 
Department of Insurance. 

“It was also somewhat surprising that the state used the surplus lines laws to accomplish the Department’s 
objective to tax the premiums paid to the captive insurer.” 

Captive owners and captive managers with risks related to Washington state are now assessing their options 
and whether the programmes need to be altered to be brought into compliance. 

It remains to be seen if other Washington corporations with similar captive structures to Microsoft choose to 
comply by using a surplus lines broker or fronting the programme, or opt to challenge the OIC’s position. 

“We are exploring all of our options,” Towle added. “We are still hopeful that this is an isolated case between 
Microsoft and the Washington State Office of the Insurance Commissioner.” 
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